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IN THE COURT OF JUDICIAL MAGISTRATE 1st CLASS 

, NALBARI 

 

Case No. 157m /2017 

 

     Mira Pathak 

-Vs- 

 Akhil Pathak 

 

Present: RUBINA YASMIN, A. J. S.  

   JMFC, Nalbari   

 

Advocates appeared:   

  Mr. Dhiren Barman  ………for the petitoner. 

Mr. Mrityunjoy Mazumdar………for the respondent 

Evidence recorded on - 21-11-2017, 16-02-18 

Date of argument – 14-03-2018 

Date of judgment – 26-03-2018  

 

  

 

     JUDGMENT and ORDER 

 

The instant proceeding has been drawn out on the petition filed by Mrs. Mira Pathak 

(hereinafter called 1st party) u/s 125 of Cr.P.C. against her husband Akhil Pathak 

(hereinafter called 2nd party) for monthly maintenance for her and her child Smita Pathak of 

Rs. 15,000/- each per month from her husband. 

  The case of the 1st party in brief is that, she was married with the 2nd party 

on 29/07/09 as per Hindu customs. After marriage, both of them started to live together in a 

rented house at Christian Basti, Guwahati. After 2 and a half years a girl child was born out 

of their wedlock. The 1st party has alleged mental and physical torture upon her by her 

husband and her mother in law. It is mentioned that 2nd party left 1st party in his village to 

live with his mother and that the mother also physically abused 1st party many a times. 1he 

1st party has also alleged that her husband that is the 2nd party has forcefully caused her 
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abortion for three to four times. It is further alleged that 2nd party has extra marital affairs 

with someone else. The 1st party has alleged that on 2/7/17 both the 2nd party and his 

mother together physically abused 1st party and driven her and the child out of their house. 

It is further alleged that about six months ago 2nd party has physically caused hurt to her in 

her back and stomach with a motor cycle key and that the 1st party finding no other 

alternative went to her father's house and as she has no income of her own she has filed 

this case. 

  The 2nd party contested the case of the 1st party by filing written statement 

contending inter-alia that there is no cause of action for the case and is not maintainable in 

law. The 2nd party has denied the fact of his marriage with 1st party. He stated that 1st party 

eloped and came to live with him in his house. The 2nd party has also denied all other 

allegations made by the 1st party in her petition. The 2nd party stated that he is a daily 

laborer and has no sufficient income to provide maintenance to 1st party.   

In order to establish the respective cases, both the parties adduced one witnesses each. 

Arguments of both parties are heard.  

 

POINT FOR DETERMINATION: 

1. Whether the 1st party is living separately from the 2nd party without any sufficient 

cause? 

2. Whether the 2nd party neglects or refuses to maintain the 1st party who is unable to 

maintain herself? 

3. Whether the 2nd party is entitled to maintenance? If so what is the quantum of 

Maintenance? 

 

 

DISCUSSION, DECISION & REASONS THEREOF: 

  

Point No. I: 

  The 1st party has stated in her petition as well as evidence that on 19/07/09 

she got married to 2nd party in a mandir as per Hindu rites and customs. The 2nd party has 

stated in his written statement that the fact of marriage is false and that 1st party eloped 

and began to live with him. But in his evidence the 2nd party has admitted that 1st party is 

his wife and that a girl child is born out of their wedlock. Hence there is no dispute between 

the parties regarding marriage. So far, the allegation of the 1st party for living separately 

from her husband is concerned it is stated by the 1st party that the 2nd party as well as her 
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mother in law tortured her mentally and physically. She has stated that after their child is 

born 2nd party started ill treatment with her. The 1st party in her evidence has stated that 

after their marriage they both resided in a rented house at Christian Basti Guwahati. It is 

deposed by 1st party in her evidence that when they were staying in Christian basti once 2nd 

party came to his mother’s house leaving 1st party alone in Guwahati and sent her a notice 

stating that she has driven 2nd party out of the house. It is further deposed that 3days after 

the incident when she went to bring her child from her school 2nd party visited her and 

warned her that he would take the child and started beating 1st party then and there. After 

the incident she filed a Dispur ps case. But the case was withdrawn as they compromised 

the matter themselves. But even then 2nd party continued his ill treatment towards 1st party. 

It is further deposed that on 3/07/17 when she was physically abused she went to the police 

station with the Gaobura but even then 2nd party brought 1st party back promising that he 

would be good to her. But on the same day when she came to home 2nd party tried to attack 

her with a “Da” as a result of which she got hurt in her hand and she had to get it stitched. 

The 2nd party has denied the suggestion that his mother physically abused 1st party as 

because 1st party is Harijan. He denied all other allegations put forwarded by 1st party. 

Now at this stage it is pertinent here to mention that in the case of Sunita Kachwaha and 

others v Anil Kachwaha 2014 SCC online SC 856 the Supreme court in para 6 of the 

judgment has held that the proceeding under sec 125 Crpc is summary in nature. In a 

proceeding under section 125 CrPC it is not necessary for the court to ascertain as to who 

was in wrong and the minute details of the matrimonial dispute between the husband and 

the wife need not be gone into. 

Coming to the case in hand, on perusal of the evidence, it is seen that she refused to live 

with her husband because he and her mother in law has assaulted her physically in many 

occasions, it is sufficient cause for a wife to live separately from her husband. Moreover the 

2nd party has failed to put forward any sufficient cause as to why the 1st party would lead 

false evidence against her husband and ruin her conjugal life.  

   

Point No. II and III are clubbed together 

  The petitioner/1st party in her evidence stated that she has no any source of 

income and the 2nd party has, in his cross examination, admitted that he has no knowledge 

if 1st party has any source of income. The section 125 of CrPC. provides that a person 

against whom the order of maintenance is claimed, it is necessary that such person must 

have sufficient means. The 2nd party in his written statement as well has stated that he is a 

daily laborer and in evidence has denied that he works in a Pepsi company as alleged by the 
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1st party. The 2nd party in his evidence has also admitted the fact that he with the 1st party 

has resided in Guwahati in a rented house for about 8years. And the rent was about Rs. 

1100/- per month. On perusal of the evidence it could be inferred that a person who can 

pay monthly rent of Rs.1100/- he must be taken to have means to support his wife and he 

cannot take the plea of not having sufficient means. Thus, the failure of the 2nd party to 

provide maintenance to the 1st party clearly establishes that he having sufficient means 

neglected and refused to maintain her. The 1st party has also claimed maintenance for her 

child as she is a school going child. The 2nd party has also admitted in his evidence that he 

has the knowledge that his child goes to school. So being an able bodied father he is under 

every obligation to maintain his own child. 

  In view of the above discussions and decisions, it is held that the 1st party 

and her child are entitled to get maintenance from the 2nd party, as prayed for. As the real 

source of income of 2nd party could not be known the court is inclined to hold that 2nd party 

comes under middle income group. 

  

 

 

 

 

 

O R D E R    

 

In the result, maintenance allowance is granted to the 1st party @ Rs. 1000/- (Rupees one 

thousand) per month and Rs. 500/- (five hundred) to the child Smita Pathak from the 2nd 

party w.e.f. date of passing of this order i.e. 26.3.18 until 1st party get remarried and the 

child becomes major and as per provision of law. The payment to be made by 10th of every 

month through this court. 

  A free copy of this judgment be given to the parties forthwith. 

  This petition is disposed of accordingly. 

          
 
 

 

 

 

 

Rubina Yasmin 
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          JMFC, Nalbari 

 
 

Appendix 
 

List of witness 

1. PW1- Mira Pathak 

2. DW1- Akhil Pathak 

Documents exhibited 

 Nil 

 

 

 

Rubina Yasmin 
          JMFC, Nalbari 
 

 

 

 

 

 

 

           

 
 


